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McRAE, PRESIDING JUSTICE, FOR THE COURT:
1.  The hdrsand edate of Tamara Bickham (collectively "Bickham™), deceased, filed this medicd

negligence case in the Circuit Court of Lauderdale County, Missssppi againg Dr. Fred Y. Grant ("Dr.



Grat"), Dr. John S. Harris ("Dr. Harris'), Rush Medicad Group, PA. ("Rush Group"), and the Rush
Foundation Hospital ("Rush Hospitd") (collectively "Defendants'). The jury found for the Defendants,
judgment was entered in accordance with that verdict, and the trid court denied Bickham's motion for a
JNOV or anew trid. The Court of Appeds initidly affirmed the trid court's judgment. However, on
moationof rehearing, the Court of Apped's conducted an extendvereview, withdrew itsprior opinion, and
reversed and remanded for retrid limited to the Bickham'sdamsagaing Dr. Grant, Dr. Harris, and Rush
Group. The Court of Appedsfound that thetrid court granted erroneous jury indructions regarding the
gandard of care. Bickham v. Grant, 2001 WL 570018 (Miss. Ct. App. 2001). On writ of certiorari,
we afirm the Court of Appedsastoitsreversa and remand for anew trid againg Dr. Grant, Dr. Harris
and Rush Group basad on the eroneous jury indructions and its afirmance of the judgment in favor of
Rush Hospitd.

FACTS
2. A wek dte giving birth to her son, Tamara Bickham began having difficulties She
sought treestment in the emergency room of the Rush Hospital on three separate occasons within aweek
period. Dr. Grant was the obdtetrician-gynecologis on cal during Bickham's ladt vist to the hospitd on
October 22, 1991. Bickham was admitted to the hospital and was diagnosed with endometritis, an
inflametion of theinner layer of the uterinewall.
13.  After two days of trestment, Dr. Grant discovered a blood dot in Bickham's leg and prescribed
Hepain. Dr. Grant monitored Bickham's condition through the use of a partid thrombopladtin time test

("PTT") which compares the time it takes the patient's blood to dot with the dotting time for a control

patient.



4. During trestment, Bickham complaned of difficulty breething, leg pain, and chest pain. Her PTT
scores were an average of 53, with an average score for the control group a 32. Twelve days after
trestment began, Bickham's conditioned worsened.  Dr. Harris was on cdl during this time. He
immediatdy caled Dr. Grant beck to the hospitd.
%B.  OnNovember 3, anurse noticed Bickham hed labored bregthing. Dr. Grant then ordered alung
scan which reveded alarge pulmonary embolus blocking the left lung and the lower lobe of theright lung.
Dr. Grantimmediady tranderred BickhamtotheUniversty Medicd Center ("UMC'). AtUMC, Bickham
underwent surgery to insart a "filter” or "basket” to prevent further blood dots The trestment proved
unsuccesstul, and Bickham died on November 10, 1991
6.  Bickham'shusband, individudly and as next of friend of their newborn son, together with the
adminigrarix of her edate filed this medicd mdpractice action againg Dr. Grant, Dr. Harris, the Rush
Hospitd, and Rush Group.  After an eght-day trid, the trid judge dlowed certain jury indructionsto be
read to thejury. Ingruction C-20, as given to the jury, provided thet:

Y ouareindructed that you have heard from the expert witnesseswho havetedtified inthe

casediffering viewsasto what would bethe proper proceduresto befollowed by Doctors

Grant and Harrisin thelr trestment of Tamara Bickham.  If you find from these opinions

that two or more dternative courses of action would be recognized by the professon as

being proper and within the sandard of are and that Doctors Grant and Harris, in the

exer cise of their best judgment, dected one of the proper dternatives you should

find for Doctors Grant and Harris
(emphesisadded). Thejury returned averdict in favor of the Defendants
7.  Bickham'ssubseguent gpped wasassgned to the Court of Appedls Bickham argued thet thetrid
court erred in denying the INOV mation and in giving Indruction C-20 asitisasubjectiveingruction and

isin conflict with thisCourtshadingin Day v. Morrison, 657 So.2d 808 (Miss 1995). Origindly, the

Court of Appedsaffirmed thetrid court'sruling on Indruction C-20.  However, on rehearing, the Court



of Appeds extensvey reviewed the record, withdrew its prior opinion, and reversed and remanded for
retrid limited to the Bickham's dams againg Dr. Grart, Dr. Harris, and Rush Group determining thet the
trid court had granted an erroneousjury indruction onthe tandard of care. A petition for writ of certiorari
wasfiled by the Defendantswherein they daim thet the the Court of Appedserroneoudy found Indruction
C-20to bereversble error.

DISCUSSION

8.  Juryindructionsareto beread asawhole. Southland Enterprises, I nc. v. Newton County;,
838 S0.2d 286, 289 (Miss. 2003). Thetrid judge has congderable discretion in indructing thejury. 1 d.
(ating Splain v. Hines, 609 So.2d 1234, 1239 (Miss. 1992)). A defendant is generdly entitled to an
indruction which presents his Sde of the case; however, such ingruction must correctly deate the law.
Humphrey v. State, 759 So.2d 368, 380 (Miss. 2000) (citing Heidel v. State, 587 So.2d 835, 842
(Miss 1991)). Furthermore, "[i]t would beerror to grant aningructionwhichislikely tomideed or confuse
the jury asto the prindiples of law gpplicable to the factsin evidence™ Southland Enterprises, 838
So0.2d a 289 (aiting McCary v. Caperton, 601 So.2d 866, 869 (Miss. 1992)).

l. WHETHER THE COURT OF APPEALSERRONEOUSLY FOUND
INSTRUCTION C-20 TO BE REVERSIBLE ERROR.

! The Defendants also assart that the Court of Appeals magjority opinion misapprehends the
facts concerning Bickham's alleged blood clotting disorder which was dlegedly diagnosed when she
was seven years of age. Since these satements of fact have no bearing on our decision to affirm the
Court of Appeds decison, we need not consider the merits of thisissue. Suffice it to say, the Court of
Appeds did in fact make three misstatements of fact, those being (1) Bickham's diagnosis with a blood
clotting disorder at the age of seven; (2) information regarding Bickham's blood clotting disorder was a
part of her medica records; and (3) the information regarding Bickham's blood clotting disorder was
relied upon by the physiciansin providing trestment.
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9.  TheCourt of Appeds, on rehearing, found Ingruction C-20 to be subjective and in conflict with
this Courtsholding in Morrison, 657 So.2d 808. The Court of Appeds opined that jugt as this Court
found the jury indruction invalved in Morrison to be subjective and mideading, so too was Indruction
C-20. TheDefendantsarguethat the Court of Appedsearedinitsreasoning. Spedificdly, they aguethat
Indruction C-20 merdy indructed the jury on dternative trestments as evidenced by conflicting expert
testimony and that the factsin Morrison are whally diginguishable from the present drcumdances
Bickham, of course, agrees with the Court of Appeds rehearing holding.

110. InMorrison, themedicd mdpractice daim indiituted by the plaintiff dleged negligence resulting
froma penile prosthesis surgery and the defendant doctor's failure to diagnos's and treet the recurring
problems which exhibited themsdves as aresult of the botched surgery. 1d. at 809-11. The factsin
Morrison are nat disinguishable from the presant facts as assarted by the Defendants The halding in
Morrison did not, as asserted by the Defendants, just center around the fact thet there was only one
method of trestment for the problems exhibited by the plantiff, the penile prosthess operaion. The
negligencedaminM orrison not only dedlt with thetrestment, meaening thesurgery, but dsowiththecare
giventhe plaintiff after the surgery which wasdaimed to be deficient and anounting to afalureto diagnos's
andtreat. 1d. a 811. Looking at the indructionsin Morrison which were a issue, makesit clear thet
the doctor'streetment of the plaintiff not only encompassed the surgery itsdlf, but aso the seven months of
fallowup trestment the plaintiff recaved. 1d. Ultimady, wehddthat thetrid court eredindlowingajury
indructioninamedicd mdpractice actionwhich hddthephiysdannat lisblefor a"merearor injudgment.”
Id. Wergected "bonafide’ or "good fath”" judgment jury indructionsin medicd mapracticeactions. 1d.

Our reasoning was dear.  Such indructions cregte confusion with the jury and subject physdansto a



subjective and nat an objective dandard of care. We dso found that such subjective standards could
sway ajury to "condude, incorrectly, that a physidan is nat ligble for mdpractice even if he or sheis
negligent in adminigering the trestment sdected.” 1d. at 812 (quoting Rigginsv. Mauriello, 603 A.2d
827,831 (Dd. 1992)). "The centrd issue in the ordinary negligence case is whether the defendant has
deviated from therequired sandard of care, not hismenta Sateat thetimeof the conduct which condtitutes
the deviation." 1d. a 813 (quatingLogan v. Greenwich Hosp. Ass'n, 191 Conn. 282, 299, 465 A.2d
294, 303 (1983)). Additiondly, we dated that:

If this Court wereto settlefor the"'mereerror of judgment” language asthe contralling law

in this gate for medicd mdpractice cases, then mogt injured individuas could forget

recovery. A physician or aprofessional can alwaysclaim hewasexer cising
his own judgment even though he was mistaken or negligent.

| d. at 814 (emphesis added).

11. Looking a the above language, there is no difference between the datement in Morrison

regarding "exerdsng his own judgment” and "in thar best judgment.” It is dear that our dedidon in

Morrison addressad not only the confuson of physdan eror and actionadle liability, but dso the

ingppropriateness of subjective gandard jury indructionsin medicd mdpractice actions.

112. Today, we are faced withasmilar indruction, Indruction C-20. Indruction C-20 providesthat:
Y ouareingructed that you have heard from the expert witnesseswho havetedifiedinthe
casediffering viewsasto what woul d bethe proper proceduresto befollowed by Doctors
Grant and Harrisin their trestment of Tamara Bickham.  If you find from these opinions
that two or more dterndtive courses of action would be recognized by the professon as
being proper and within the $andard of care and that Doctors Grant and Harris, in the
exer cise of their best judgment, dected one of the proper dterndives you should
find for Doctors Grant and Harris.

(emphedsadded). Thisingdruction providesasubjective sandard of care by the doctor regarding hisown

misdiagnoss Thisisdearly what our haldinginMorrison forbids. To chargejurieswith therespongihility



of assessng the mentd sate of tregting physdians and to make adetermination of lighility is prepogerous
Not to mention the negaive effect such indructionswill haveonthoseinjured. Thereisno concaivableway
ajury weighing dterndtive trestments would possibly find physidans negligent for exerdsing their best
judgment.

113.  Indruction C-20's failure to include the word "error” does not lead to the condusion thet our
hadinginMorrisonisnot goplicable. Ingruction C-20 providesfor an"inthe exer cise of their best
judgment " dandard of care. Theword "judgment” isnot inand of itsdf subjective. Theword "judgment”
used in connection with ather words can cartainly conditute asubjectivejury indruction, aswith the phrase
"in the exer cise of their best judgment." Thesewords together, nat done, are what amountsto
asubjectivejury indruction.

14. Furthermore, asubjective jury indruction in amedica mdpractice case is amisstatement of law,
and as dated earlier adefendant is generdly entitled to an indruction that presents his Sde of the casg, if
such indruction is a correct satement of the lawv. Humphrey, 759 So.2d a 380 (citing Heidel, 587
S0.2d at 842). The gppropriate dandard of carein amedica mdpractice caseis objective and centers
around exerdsng thedegree of care, diligence, and skill ordinerily possessed and exercised by aminimaly
competent and ressonably diligent, skillful, careful, and prudent physdan in thet fidd of practice. What
the physdan may have bean thinking in"hisbest judgment” isirrdevant. What thephysdandidintresting
the patient isthe key factor. Patients expect their physdan to dwaysbe exerdsang "thar best judgment.”
However, itisdear thet therearetimeswherethe physdan'sbest judgment regarding trestment fallsbel ow
the gpplicable gandard of care. Thisiswhy indructions such as C-20 are misstatements of law asthey
hold the physician to his own persond sandard of care and not the sandard of care gpplicable to

physdansin hisareaof practice



CONCLUSON

115, Jury Ingruction C-20 is an erroneous indruction as it is a misstatement of law regarding the
goplicable sandard of care and isin conflict with our holding in Morrison. We afirm the Court of
Appeds astoitsreversd and remand for anew trid againg Dr. Grant, Dr. Harris, and Rush Group based
on the erroneous jury indructions and its afirmance of the judgment in favor of Rush Hospitdl.
116. COURTOFAPPEALS JUDGMENT AFFIRMEDAND CASEREMANDED FOR
NEW TRIAL AS TO THE CLAIMS ASSERTED AGAINST DOCTORS GRANT AND
HARRISAND RUSH MEDICAL GROUP, P.A.
EASLEY ANDGRAVES,JJ.,CONCUR.PITTMAN,C.J.,SPECIALLY CONCURS
WITH SEPARATE WRITTEN OPINION. COBB, J.,, CONCURS IN PART AND
DISSENTSIN PART WITH SEPARATEWRITTEN OPINIONJOINED BY SMITH, P.J.,
WALLER AND CARLSON, JJ. DIAZ, J.,NOT PARTICIPATING.
PITTMAN, CHIEF JUSTICE, SPECIALLY CONCURRING:

917. | writetoday to voice my gpprova of the andlyss of the deficenaes of indruction C-20 found in
the plurdity opinion. Theindruction isindesd defective because it asked questions of thejury thet it was
not required to answver: eg. whether an dternative procedure not performed by the doctors here would
have provided carewhich fdl bdow the Sandard of careweimposeon physdans. Thejury nesded only
to condder the much smpler question whether the procedure actudly performed here fdl beow the
dandard of care. The Court of Appeds correctly noted the confusing nature of C-20 when it Sated:

we can discarn no logica reason why it likewise would not be improper

to give a "best judgment indruction” in indructing the jury regarding a

physdan's sHection of an dlegedly dterndtive courseof adionwithinthe

dandard of care, for in both cases the physician is to be

exonerated only if he followed the standard of care, his good
judgment or bad judgment notwithstanding.



Bickham v. Grant, 2001 WL 570018, & *2 (Miss. Ct. App. 2001) (emphasis added).

118. Therefore, | agree with the discusson of C-20 found in today's plurdity opinion, but join the
remander of the opinion in resuit only.

COBB, JUSTICE, CONCURRING IN PART AND DISSENTING IN PART:

119. I agreewith the afirmance of the judgment in favor of Rush Hospitd, but | srongly disagreewith
the affirmance of the Court of Appeds judgment’s reversa based on the trid court’s granting of jury
ingruction C-20 on the dandard of care. Although the jury ingruction was inartfully drawvn and isnot a
modd indruction to befallowed, it is not an erroneous Satement of the law and does not conflict with this

Court'shddingin Day v. Morrison, 657 S0.2d 808 (Miss. 1995). Thetrid court’s granting of C-20

was proper, and thus | beieve the Lauderdae County Circuit Court jury verdict should be affirmed.
120.  Inmany matters which come before this Court, the choice of spedific words and their rdation to
other surrounding words, whether in jury indructions or any other document, can be outcome
Oeterminative. The case before usisagood example. The plurdity looksto thewords*®in the exercise of
thar best judgment” found in C-20, and finds reversble error. With dl due respect, | bdieve thet the
plurdity smply “ign't seaing theforest for thetrees” Thus| writeto didinguish thelanguagefoundin C-20
fromthe objectionable language found by this Court in Day v. Morrison, 657 So0.2d 808 (Miss. 1995).
21. C-20daesinitsentirety:

Y ouareingructed that you have heard from the expert witnesseswho havetedifiedinthe

casediffering viewsasto what would bethe proper proceduresto befollowed by Doctors

Grant and Harris in ther treeiment of Tamara Bickham. If you find from these

opinions that two or more alternative courses of action would be

recognized by the profession as being proper and within the standard of

car e and that Doctors Grant and Harris, in the exer cise of their best judgment

elected one of the proper alternatives, you should find for Doctors Grant and
Harris



(emphasi's added).

122. Theplurdity looksto Morrison, ardatively recent precedent inwhichthisCourt hedthet it was
improper to indruct ajury that "a competent physdan isnat lidble per sefor amerearor injudgment” or
to refer to "good faith error in judgment or honest eror in judgment.” 1d. a 815. While acknowledging
that Morrison was “by no means controlling because the issues are different,” the Court of Appedls
unfortunatdly failed to note that not only were the basic facts entirdly different, but o much of what was
sadtheenwasdicta In Morrison, unlike the present case, “there was only one method of correcting
the [medicd] problem, therefore leaving no roomfor choicefor thephysdian, and ultimately making
a ‘mere error of judgment’ instruction not only unnecessary, but absolutely
inapplicable” Id.a 814 (emphasisadded). Theremainder of theMorrison opinion, however, cited
extendve authority whereénthe merearor of judgment” languagein anindruction had been criticzed, and
dthough dicta, it isingtructive

123. A caeful review of Morrison reveds that it focused on the confuson that may arise from
informing jurorsthat even if the doctor committed "error”, there dill may not be ligbility. Suggesting thet
only bad faith negligence -- as opposed to good faith error-- would justify an award of damages, wasnot
a correct satement of the law. 1d. However, Morrison reterated thet fallure of trestment does not
equate to error, and adoctor is nat a guarantor of success, diting the Oregon Supreme Court which hdd
that "bad results notwithstanding, if the doctor did not breach the sandard of care, he or she by definition
has committed no error in judgment. The source of the problemisin theuse of theword ‘error’.” 1d. a
815 (quating Rogersv. Meridian Park Hosp., 772 P.2d 929, 933 (Or. 1989)). Thenegligent falure

to conform to astandard of care is not proven by alack of successin treatment. Exempting "arorsin

10



judgment" mideadsthejury initsduty to distinguish between the phiysician having merdly failed becausethe
trestment was unsuccessful and having negligently failed to conform to astandard of care.

124.  Although theword "judgment” is presant in the indruction sub judice, it isnot used in the context
discussed in Morrison. Morrison pointed out thet "reasonable judgment” is not the crudid issue, and
dated thet "reasonable judgment isirrdevant if the trestment option sdected provides reasongble care™
Morrison, 657 So.2d a 814 (quoting Roger s, 772 P.2d a 933). Thusthe issue iswhether reference
to thedoctors “exerdse of thar best judgment” in indruction C-20, though potentidly irrdevant, isdso
reversble error. Morrison datesthet bed judgment in failing even to condder other treetment options
does nat createlidhility if the option chasen provided reesonable care. Conversdly, good judgment would
not insulate adoctor from liability unlessit was good judgment in the selecting of acourseof actionthet is
within the dandard of care. Because the use of the word "judgment” in thisingtruction was coupled with
choosing between different treetment choices that dl were within the Sandard of care, as tedtified to by
expert withesses, thereisno error.

125. Tha having been sdd, | redize that for an andlysis of this chdlenged indruction to be dearly
understood, it isimportant to explain the factud context in which it is presented.

126. Expert tedimony was presanted & trid regarding the fact that & the time of Ms Bickham's
trestment, a trangtion was occurring which ultimatey resulted in a change of the sandard of care with
regard to use of anticoagulant medications. Thus, in my view, the most Sgnificant part of theindructionis
the phrase "two or more dternative courses of action.”

127. Bickham'sprincpd argument wasthat the two dternative trestment courses, both being withinthe
gandard of care, were nat proven by the evidence. Bickham argues that there were two diametricaly

opposed views that Imply could nat both be congdered within the gandard of care. Indeed, in the

11



Bickham's brief is an accusation that the defendants experts were committing perjury in expressng the
opinionsthat they did.

128. A caeful review of the record reveds, however, tha this was not the typicd “bettle of experts’
inwhich each Sdefinds competent physdiansto tedtify regarding the sandard of care, with onesayingthe
adtions or inections of the physdan were within the sandard of care and the other saying they were not.
The Stuation here placed the doctor in the position of deciding which of two accepted Sandards of care
he should fallow.

129. Itisimportant to note what the indruction C-20 did not date. It did not inform the jury thet the
divergent opinions expressad were, in fact, dl within the sandard of care. That decison wasfor thejury.
Ingtead, the indruction indicated that more than one way to trest an alment might be recognized by
reasonable medicd professonds*asbeing proper and withinthe sandard of care” Inaddition, it did not
date thet the jury'stask was to place dl of the disagreaments between expart withesses into the "two or
more courses of trestment” category or to place none of them. Theingtruction would havedlowed jurors
to condude that some of the disagreements reflected dternative trestmentsin which both were within the
sandard of care, and other divergences between expert opinions could nat be reconciled. Aningruction
not chalenged on gpped (C-13) datesthat jurors must decide if expert opinions "are not sound, or thet
the opinion isoutwe ghed by other evidence™ andinthoseeventsthey "may disregard the opinion entirely.”
130. Three representative examples of  what jurors might have consdered under ether of these
indructionsare;. whether at some stagethe doctors should havetested for ablood disorder; whether aPTT
score of one and a hdf times the basdine, or two and a hdf times, was the proper raio; and whether a
separate drug should have been administered sooner. The problem with Bickham's PTT messurements

may have been that she suffered from ablood disorder cdled antithrombin-11 (AT-111) deficiency. There

12



wastestimony from the defendants expertsthat in 1991 when thistrestment was occurring, testing for AT-
[11 was nat within the andard of care when administering Heparin.  Bickham's doctors indicated thet
testing for the disorder should have occurred once evidence was gained that Heparin was not sucoeeding.
A spedificingruction (C-17) informed thejury thet it wasto decidewhether failureto discover thisdisorder
was within the exercise of ressonable care.

181 Therewasexpert tetimony that in 1991 the proper method for administering Heparin therapy was
to maintain aPTT soore of one and ahdf to two timesthe control value. Thet ratio was maintained here:
There was d <o testimony that beginning in 1991 asgnificant dinicd trid was undertaken a forty medica
universtiesto determine whet the proper ratio should be. A control group that was maintained on thet
besdine was part of the experiment, while other groupsreceived higher dosages. Theseweretwo different
trestment programs, two regimens, that thejury properly could find were bath within the Sandard of care.
Doulots may have exigted thet led to the dinicd trids, but that does not meen thet only one gpproach was
within the standard of care.

132.  Withthat evidentiary background, examination of the vdidity of the indruction's reference to two
courses of action can proceed. Mississppi adheresto anationd sandard of carein medicd mdpractice
cases. Hall v. Hilbun, 466 So.2d 856, 873 (Miss. 1985). As Morrison recognized, there may be
more than one trestment option for amedica problem. If the physdian chooses one of the reesonable
trestment optionswithin the sandard of care, that choice does not cregteligbility. Morrison, 657 So. 2d
a 814-15.

133. A datement of the law conggtent with these prindplesisthis

Where competent medicd authority is divided, aphysdan will not be hdd respongble if
in the exercise of his judgment he followed a course of trestment advocated by a

13



condderable number of recognized and respected professonds in his given area of
expatise

Jonesv. Chidester, 610 A.2d 964 (Pa. 1992).

134.  Therewastesimony from defense expertswhich contradicted testimony from Bickham'sexperts
Whether competent medica authority was indeed divided on the proper course of trestment was as much
aquestion of fact for the jury as was the determination of whether the course of trestment followed was
withinthe dandard of care. Here, thejury verdict necessarily meant that the course of trestment taken by
the defendants was within the gandard of care. Whether thejury aso would have found thet the opinions
expressed by the Bickham's experts were condstent with the Sandard of care is unknown and irrdevant
for our purposes. Inmy view, theingruction thet led to thisjury verdict was not an eroneousone. Inthis
specific, narrow context, | submit that the use of the phrase“intheexercise of their best judgment” isSNOT
the fad flav which the plurdity finds it to be under Morrison. The jury obvioudy placed greater
credibility on experts than Bickham's experts. “When evidence is conflicting, we defer to the jury’s
determination of the credibility of witnesses and the weight of thair testimony.” Ducker v. Moore, 680
S0. 2d 808, 811 (Miss. 1996). In this case, the search for truth focused on a battle of the experts, each
amedwithaparticular view of theparties conflicting theoriesasto how Bickham' sdeath occurred. After
hearing dl the tesimony, thejury, asthe ultimate trier of fact, rendered itsverdict.

135.  Andly, it isimportant to note that indruction C-20 is not to be congdered in avacuum. The
indructions as a whole are examined to determine if the jury was properly indructed. Payne v. Rain
Forest Nurseries, Inc., 540 S0.2d 35, 40-41 (Miss. 1989). IndructionsC-5, C-11, C-13and C-16
noted above, provided additiond and condstent guidance, and none of them are criticized on goped.

Indruction C-16 informed the jury that the doctors must possess the "degree of care, diligence and kil
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asis ordinarily possessad by minimaly competent and reasonably diligent, skillful, careful and prudent
obgtetridian practicing throughout the United States”  In additionthe ingruction informed thejury thet the
doctorsactionsmust be examined under the drcumatances asthey existed during their trestment of Tamara
Bidkham, not usng hindsght.

136. IngructionC-5indructed thejury asto the sepsthat it mugt taketo find for Bickham. Inessence
the jury hed to find that Dr. Grant falled to exercise the requisite degree of care and skill required by a
minimally competent and qudified obstetridan-gynecologig, and that hisfalure to exerdse such ill and
carewasthe cause of TamaraBickham'sdegth. Thisingruction makesit dear thet thejury must judgeDr.
Grant's professional actions and decisons,

1387. C-13indructed the jury thet it must decide if expert opinions are nat sound, or thet the opinions
are outweighed by other evidence, and that in those eventsit may disregard the opinion entirely.

138.  Hndly, Indruction C-11 indructed thejury thet it must returnaverdict for Bickhamiif it found thet
Drs. Grant and Harrisdid not meet theminima reguirementsof competenceby failing to properly diagnose,
or properly treet, or properly monitor the trestment, or order the proper diagnodtic tests or timely consult
specidists about thrombophlehitis and pulmonary embalism.

139.  Accordingly, | bdievethet thetrid court did not er in giving Ingruction C-20 here. Theconflicting
expert tesimony could reasonably be found by the jury to represent two courses of trestment availableto
Drs. Grant and Harris, fromwhich achoice needed to be made. AsMorrison discusses, the physdans
do nat even need to be aware of dl possble treeiments if they choose one that is within the gandard of

care. Morrison, 657 So.2da 814-15. Thejury indructionsasawholeadequatdy informed thejury thet

the doctors were to be examined for their professond judgment.
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140.  Although C-20 is not amodd indruction to be followed, and certainly could have been more
atfully drawn, its presentetion to the jury did not condtitute reversible eror.

141.  Inmy view, thejury wasadequatdly indructed. Thegranting of Indruction C-20wasnot reversble
error. The decison of the Court of Appeds should be reversed as to Drs Grant and Harris and Rush
Group and the judgment of the Lauderdde County Circuit Court reindtated.

142.  For thesereasons, | concur in part and dissent in part.

SMITH, PJ., WALLER AND CARLSON, JJ., JOIN THISOPINION.
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